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Introduction

On the basis of the science of administrative law and administration, praxe-
ology or organization theory, nowadays, there is a view, that administrative enti-
ties should cooperate with each other while performing public tasks®. Yet, in the
doctrine of administrative law of the 70s of the last century, it was suggested,
that the obligation to cooperate between state entities can be considered a bind-
ing principle of law?.

The cooperation of public administration entities as a principle of law, was re-
flected in the Polish Constitution of 19972 and its content was developed and speci-
fied in legislation®. It should be noted, that in the current meaning, the principle of
cooperation, in the context of the cooperation between public administration authori-
ties, was directly articulated in the Act of 14 June 1960, the Code of Administrative
Procedure®. Therefore, it currently belongs to the general principles of the adminis-
trative procedure. Article 7b, which was introduced into the Code of Administrative

! E. Olejniczak-Szatowska, Prawny obowigzek wspdtdziatania Policji z innymi stuzbami
w sferze ochrony bezpieczenstwa i porzqdku publicznego [in:] Policja. Prawne formy dziafania,
eds. E. Ura, M. Pomykata, S. Pieprzny, Rzeszow 2019, p. 34.

2 S, Biernat, Dziafania wspélne w administracji panstwowej, Wroctaw—Warszawa-Krakow—
Gdansk 1979, p. 78.

3 The preamble of the Constitution of the Republic of Poland of 1997 directly refers to the
cooperation: “we establish this Constitution of the Republic of Poland as the basic law for the
State, based on respect for freedom and justice, cooperation between the public powers, social
dialogue as well as on the principle of subsidiarity in the strengthening the powers of citizens and
their communities”.

4 E. Olejniczak-Szatowska, Prawny obowigzek..., p. 35.

5Dz.U. 2020, Item 256 as amended, hereinafter referred to as: the CAP.
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Procedure on 1 June 2017 states, that in the course of their proceedings, public ad-
ministration bodies shall cooperate with each other to the extent necessary to clarify
the factual and legal status of the case, while taking into account the public interest
and the legitimate interest of citizens, as well as the efficiency of the proceedings, by
means appropriate to the nature, circumstances and complexity of the case. Legal
significance of Art. 7b of the Code of Administrative Procedure consists in the fact
that it determines the order of cooperation between the authorities as a general rule,
without formulating its manners. Therefore, the authorities should cooperate with
each other whenever this cooperation contributes to faster resolution of the case and
the manner of this cooperation must be appropriate to the situation®.

The enforcement authorities are entities that enter in different legal relations
with participants of the administrative enforcement during their proceedings. At
the same time, they are the obligatory participants of the enforcement relationship’.
The enforcement relationship occurs when an authorized body, that uses state co-
ercion, initiates an administrative enforcement, which causes specific procedural
and administrative effects®. The legal definition of the enforcement authority as the
central form of the enforcement proceedings was explicitly indicated in the Act on
Enforcement Proceedings in Administration®. In accordance with Art. 1a, point 7
of the AEPA the enforcement authority — shall mean the authority entitled to use,
in whole or in part, specified measures necessary for the debtors to meet their pe-
cuniary or non-pecuniary obligations and to secure them. From this definition,
it should be derived after M. Szubiakowski, that it includes both the procedural
element of the enforcement activities and their actual state. It means that it con-
cerns both: the body which issues procedural acts and the body which carries out
actual activities in the proceedings that serve the purpose of the enforcement®®. By
issuing procedural acts in the enforcement proceedings, the enforcement authority
decides on the rights and obligations of entities, performs actual activities, and also
controls the enforcement activities carried out by its employees™.

The aim of the administrative enforcement proceedings is to compel the ob-
ligated entities to meet their obligations which are subject to the administrative
enforcement. Hence, it should be stated that, as the enforcement authorities enter

6 Judgement of Provincial Administrative Court in Poznan of 20 December 2017, IV SA/Po
902/17, Lex 2424499.

7 R. Sawuta, Organy egzekucyjne w egzekucji administracyjnej [in:] System egzekucji admi-
nistracyjnej, eds. J. Niczyporuk, S. Fundowicz, J. Radwanowicz, Warszawa 2004, p. 172.

8 R. Hausner, Ochrona obywatela w postepowaniu egzekucyjnym w administracji, Po-
znan 1988, p. 33.

9 The Act of 17 June 1966 on Enforcement Proceedings in Administration (Dz.U. 2019 r.,
Item 1438 as amended), hereinafter referred to as: the AEPA.

10 M. Szubiakowski [in:] Postepowanie administracyjne — ogdlne, podatkowe, i egzekucyjne,
eds. M. Szubiakowski, M. Wierzbowski, A. Wiktorowska, Warszawa 2002, p. 358.

11 M. Ofiarska, Postgpowanie egzekucyjne w administracji, Szczecin 2000, p. 31.
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into different legal relations with participants of the administrative enforcement,
the AEPA confers on them specific legal instruments, including providing assis-
tance or cooperation. These serve to achieve the aim of the proceedings. Among
others, the enforcement authorities cooperate with the Police, so that the legal
instruments they were given, would be effective.

As a specialized apparatus of authorities and public administration, the Po-
lice carry out the tasks, imposed on them by the legislator. The basic legal act
regulating the activities of the Police is the Act of 6 April 1990 on the Police®?. It
regulates, among others, the police tasks, their functioning, officers’ competenc-
es and their professional relationship. Additionally, in Art. 14, paragraphs 1-2 of
the AP indicates the types of actions that can be undertaken by the Police. They
include: preliminary investigation, criminal investigation and administration and
order-keeping activities'®. Apart from these, the legislator distinguishes a sepa-
rate group of tasks, which include activities on instruction of the court, prosecu-
tor, state administration and local government authorities. While carrying out
ordered activities, the Police enable effective implementation of tasks falling
within the competence of the above entities. This is due to their special capacity,
vested powers and available measures. Therefore, activities on instruction of the
court, prosecutor, state administration and local government authorities should
be considered as a form of subsidiary activities, the scope of which results from
separate acts. An example of such an Act is, among others, the AEPA.

Taking the above into consideration, it is worth focusing on the issue of the
Police cooperation with the enforcement authorities in the administrative en-
forcement proceedings. Therefore, the aim of this article is to outline the essence
of the concept of cooperation as a general principle of administrative law and to
indicate legal instruments based on which the enforcement authorities can coop-
erate with the Police, so that the aim of their proceedings could be achieved.
Moreover, the article refers to the procedure for using the legal instruments con-
ferred to the enforcement authorities by the AEPA, i.e. providing assistance and
cooperation. The behaviour of a police officer who was designated for assistance
or cooperation was also described.

The concept of cooperation

From a semantic point of view, it should be stated, that the concept of coopera-
tion means nothing other than acting with someone else, taking part in someone

12 pz.U. 2020, Item 360 as amended, hereinafter referred to as: the AP.

13 For specific types of activities and actions of the police officers, related to them see e.g. £.. Czebotar,
commentary to Art. 14 [in:] Ustawa o Policji. Komentarz, Lex 2015, https:/sip.lex.pl/#/commenta
ry/587674230/471670 (26.05.2020).
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else’s activity, acting in concert, etc. Additionally, it is a multi-entity action that
aims to achieve identical, unanimous, or at least coincident goals. At the same
time, the activities of cooperating entities are somehow related to each other.
Generally speaking, the cooperation is identified with positive cooperation®. As
observed by E. Olejniczak-Szatowska, the cooperation allows — i.e. enables or facili-
tates — the achievement of aims determined by law and the execution of public tasks
that are beyond the capabilities (competences) of individual administrative entities?®.
The cooperation is also a notion which covers a range of activities of various nature,
both authoritative and non-authoritative. Its aim is to prevent threats and remove
them, if they occur®’. The cooperation is the form of increasing the activity of per-
formed tasks, which allows to optimize the use of forces and resources at the dispos-
al of different bodies, while minimizing costs, reaching a broader audience or faster
reacting to threats (violations)'®. The concept of cooperation can also be understood
as a set of activities regulated and defined by law, within which there exists a bond
(of varying intensity) between the entities which undertake these activities'®. The
most common notion of cooperation, emphasises the lack of organizational subordi-
nation between the entities aiming at achieving a common goal, as its basic feature®.
In general, the principle of cooperation is primarily intended to facilitate and im-
prove the implementation of administrative tasks. The cooperation of several entities
in specific activities and due to specific aims occurs only when each of them assists
or is assisted by another entity from the same group. This principle arises from the
will of the parties concerned and their needs. It is put into practice, while taking into
account the principles of equality and voluntariness?. As emphasized by B. Jawor-
ski, the cooperation as a special legal form of activity of the administrative police has

14 E. Olejniczak-Szatowska, Prawny obowigzek. .., p. 39.

15 For more details, see: E. Ura, S. Pieprzny, Rola porozumien administracyjnych w dziatalno-
Sci organdéw bezpieczenstwa i porzgdku publicznego [in:] Podmioty administracji publicznej i prawne
formy ich dzialania. Studia i materialy z Konferencji Naukowej poswigconej Jubileuszowi 80-tych
urodzin Profesora Eugeniusza Ochendowskiego, Torun 2005, p. 433.

16 E, Olejniczak-Szatowska, Prawny obowigzek. .., p. 40.

" M. Kisala, Charakter prawny powigzan organéw administracji rzgdowej i samorzqgdowej
w sferze bezpieczenistwa i porzqdku publicznego jednostki samorzqdu terytorialnego [in:] Spraw-
nos¢ a legalnosé dzialania administracji publicznej w sferze ochrony porzqdku i bezpieczenstwa
publicznego, eds. P. Stanisz, M. Czuryk, K. Ostaszewski, J. Swiecki, Lublin 2014, p. 367.

18 M. Czuryk, Zakres dziatania policji oraz obszary jej wspoldziatania z innymi podmiotami [in:]
Prawo policyjne, eds. M. Czuryk, M. Karpiuk, J. Kostrubiec, K. Orzeszyn, Warszawa 2014, p. 65.

19 M. Malecka-Lyszczek, Pojecie wspétdziatania ze szczegdlnym uwzglednieniem wspotdzia-
tania administracji publicznej z podmiotami ekonomii spolecznej [in:] Wplyw przemian cywiliza-
cyjnych na prawo administracyjne i administracje publiczng, eds. J. Zimmermann, P.J. Suwaj,
Warszawa 2013, p. 446.

2 R. Michalska-Badziak, Powigzania organizacyjne i funkcjonalne miedzy podmiotami ad-
ministrujgcymi [in:] Prawo administracyjne. Pojecia instytucje, zasady w teorii i orzecznictwie,
ed. M. Stahl, Warszawa 2013, p. 290.

2L E. Ura, Prawo administracyjne, Warszawa 2015, p. 104.
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a diverse character, adapted to current needs and situations, and its scope is not lim-
ited?2. The object of cooperation of authorities implementing tasks in the fields of
public safety and order, is such use of legal institutions, organizational solutions and
technical devices at their disposal, which ensures the most effective implementation
of tasks in these fields?.

Taking into consideration the doctrinal concept of cooperation, for the pur-
poses of this article, the cooperation is understood as the interaction between the
Police and the enforcement authorities in the enforcement proceedings in admin-
istration. Its purpose of is to facilitate the achievement of the objectives of these
proceedings, i.e. to compel the obligated entities to meet their obligations which
are subject to the administrative enforcement. The focus is on the possibility for
the Police to provide the enforcement authorities and the debt collector with
assistance and cooperation, to prevent and eliminate threats that may arise or arose,
while carrying out the enforcement activities.

Police assistance or cooperation in the enforcement activities
in the enforcement proceedings in administration.

The source of legal relations between the police and the enforcement author-
ities in the administrative enforcement proceedings is primarily the AEPA and
the regulations issued by the Minister of Internal Affairs and Administration.
Moreover, the necessary regulations, based on which the Police may cooperate
with the enforcement authorities, are included in the Act on Police. As men-
tioned above, Art. 14, paragraph 2 imposes on the Police an obligation to per-
form activities on instruction of the court, prosecutor, state administration and
local government authorities, which were specified in separate acts.

One of such acts is the AEPA, which in Art. 46 § 1 states that the enforcement
authority and the debt collector may, if necessary, call (also orally) for assistance
in urgent cases, if they encounter resistance that prevents or hinders the enforcement,
or if there is a reasonable presumption that they could meet such resistance. That
includes police assistance. As A. Romanska rightly points out, although in the con-
text of assisting a bailiff in the civil enforcement proceedings, “resistance” means
obstructing or preventing a bailiff (in the present case — the enforcement authority
or the debt collector) from carrying out the enforcement activities. The form of re-
sistance, i.e. passive or active, does not matter, as well as whether the resistance
is put up by the debtor or by a third party?*. These remarks remain valid also in the
context of the administrative enforcement proceedings.

22 B, Jaworski, Policja administracyjna, Torun 2019, p. 135.

2 E, Ura, S. Pieprzny, Rola porozumier..., p. 434.

24 A. Romanska, Asysta i pomoc komornikowi, ,,Policja 997> 2015, No. 120/03, http:/gazeta.
policja.pl/997/informacje/110548,Asysta-i-pomoc-komornikowi-nr-120032015.html (30.05.2020).
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In accordance with Art. 46 § 2 of the AEPA, the Police cannot refuse to as-
sist the debt collector. However, before providing assistance, the policeman will
request the enforcement authority or the debt collector to present an enforcement
title on which the enforcement is being carried out®,

In the context of the method of assistance to the enforcement authority and
the debt collector, the AEPA refers to executory acts, by making in Art. 46 § 3
a statutory delegation for competent authorities, which specifies in detail, in a form
of a regulation, the scope of duties of bodies providing assistance in carrying out
the enforcement activities.

The competent authority for issuing regulations concerning the assistance of
the Police is the Minister of Internal Affairs. Currently, the development of the
legal norm indicated in Art. 46, § 3, point 2 of the AEPA, is the Regulation of
the Minister of Internal Affairs and Administration of 16 April 2019 on the form
in which the Police or the Border Guard assist the enforcement body and the debt
collector in carrying out the enforcement activities?®.

The issue of the Police cooperation with the enforcement authority or the debt
collector is regulated in Art. 50 § 3 of the AEPA. It states that the form of coop-
eration of the Police, the state protection service or the Border Guard, during the
enforcement activities, is defined, in a form of regulation, by the Minister of Inter-
nal Affairs (point 2 of Art. 50, § 3 of the AEPA). It particularly considers the
cases and places in which the cooperation is required, its nature, the procedure
for notifying the competent authorities, the required documents, the method of
documenting the performed activities and accounting their costs.

It means that, as in the case of providing assistance to the enforcement au-
thority and the debt collector, the legislator also in the case of cooperation of the
Police in carrying out the enforcement activities in the administrative enforcement
proceedings, does not regulate these issues in the AEPA, but in the executive acts.

As for the differences between assistance and cooperation, it should be noted
that assistance occurs in a situation when a police officer is obliged to accompa-
ny the enforcement authority or the debt collector and enables him to carry out
the enforcement activities, while the cooperation is accompanying the enforce-
ment authority or the debt collector while performing their enforcement activities
within the buildings owned, among others, by the Police, to enable them to carry
out these activities.

Therefore, given the functional and semantic interpretation of these terms, it
should be stated that cooperation may be limited to the very presence of the Po-
lice authority during activities, and assistance may include the activity of the

%5 T, Jedrzejewski, P. Raczka, Organy udzielajgce pomocy i organy asystujgce w egzekucji
administracyjnej, [in:] System egzekucji administracyjnej, eds. J. Niczyporuk, S. Fundowicz, J. Rad-
wanowicz, Warszawa 2004, p. 213.

26 Dz.U. 2019, Item 806 as amended, hereinafter referred to as: the Regulation of 16 April 2019.
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Police authorities, e.g. if there is a need to break the resistance of the debtor or to
obviate threats to the order or security of the debt collector or third parties?”.

Providing assistance

The Police is the authority which provides assistance in the enforcement ac-
tivities, for which the legislator does not introduce any qualifying criterion. This
means that in the AEPA regulations there is a presumption of competence con-
cerning assistance. It is connected with the fact that the Police will always pro-
vide assistance, unless a special provision excludes or limits that possibility only
to a specific group of authorities?.

The scope of the Regulation of 16 April 2019 on the forms of providing as-
sistance by the Police to the enforcement authority or the debt collector includes:
— the form of providing and implementing assistance by the Police to the enforce-

ment authority and the debt collector while carrying out the enforcement activities,
— the cases in which the assistance of the Police to the enforcement authority or
the debt collector is required while carrying out the enforcement activities,
the procedure for the enforcement authority and the debt collector for asking for
the police assistance in carrying out the enforcement activities,
— the method of documenting the activities performed by the police while their
assistance in carrying out the enforcement actions and accounting for their costs.

Nevertheless, the Regulation of 16 April 2019 does not specify a legal definition
of assistance, which justifies the attempt to define that notion. The Polish dictionary
indicates that “help” can be, among others, action taken for the good of another per-
son; something that helps in a difficult situation, makes it less onerous?. Taking into
account the presented features, it can be stated, that the police assistance to the en-
forcement authority or the debt collector comprises of an action specified by the law,
which is aimed at making a situation less onerous and more comfortable while per-
forming the enforcement activities by the enforcement authority or the debt collector.

In accordance with § 2 part 1 of the Regulation of 16 April 2019 the enforce-
ment authority or the debt collector ask, in writing, the police unit competent for
the place of the enforcement for assistance in carrying out the enforcement activi-
ties, at least 7 days before their date. Paragraph 2, § 2 of the Regulation of 16 April
2019 indicates that in urgent cases, especially when a delay would threaten to pre-
vent the enforcement, assistance in the enforcement activities can be requested
orally by the enforcement authority or the debt collector.

21 Ustawa o postgpowaniu egzekucyjnym w administracji. Komentarz, ed. R.D. Kijowski,
Lex 2015 (30.05.2020).

28 T, Jedrzejewski, P. Raczka, Organy udzielajgce pomocy..., p. 212.

29 https://sjp.pwn.pl/slowniki/pomoc.html (30.05.2020).
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It follows from the above, that the enforcement authority or the debt collector
may call the Police for assistance in two ways. A written one — is used in cases when
there is a reasonable presumption that the enforcement authority or the debt collector
may encounter resistance from the debtor or third parties. In a written request for the
police assistance, the enforcement authority or the debt collector indicate the place
and time at which they intend to carry out the enforcement activities. They may also
indicate the number of officers necessary to correctly carry out the activities®®. The
second way of calling the Police for assistance, the so-called an urgent case, is relat-
ed to encountering resistance during the enforcement activities, especially if the
delay would threaten to prevent the enforcement. As K. Pietrasik points out, urgent
calls for assistance can occur in two cases. Firstly, when the enforcement authority
or the debt collector cannot get to the place of the enforcement. It means that they
may encounter a physical barrier in getting to the debtor’s premises or real estate and
it is necessary to overcome it. Secondly, when during the enforcement activities the
enforcement authority or the debt collector encounter the resistance of the debtor
or a third party. In both cases, the enforcement authority or the debt collector, call
the nearest police unit for assistance by phone®..

The local competent police unit provides assistance in carrying out the en-
forcement activities when it receives a written request, if in the course of per-
forming these activities the enforcement authority or the debt collector encounter
resistance that prevents or significantly hinders the enforcement activities or there
is a reasonable presumption that they could meet such resistance (§ 3 of the Reg-
ulation of 16 April 2019). The presumption of resistance must be justified, and
therefore it must be based on specific circumstances or information on the en-
forcement activity which must be carried out by the enforcement authority or the
debt collector. The assessment of whether there is a reasonable presumption of en-
countering resistance belongs directly to the enforcement authority or the debt
collector, not to the Police authorities or officers. They are also not entitled to
examine whether the enforcement is justified and intentional®.

The solution adopted in the Regulation of 16 April 2019 shows that the con-
ditions for assistance by the appropriate organizational unit of the Police in car-
rying out the enforcement activities are:

— receipt of a written request and

— encountering resistance, with the reservation, that this resistance must prevent
or significantly hinder the enforcement activities, or it can be inferred from
the facts that the enforcement authority or the debt collector will encounter
such resistance.

30 K. Pietrasik, Charakter prawny udziatu Policji przy wykonywaniu czynnosci egzekucyjnych
przez komornika sgdowego, ,,Studia Prawnicze i Administracyjne” 2014, No. 1, p. 63.

31 Ibidem, p. 64.

32 A. Romanska, Asysta i pomoc...
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Cooperation

The legal basis for the Police cooperation during the enforcement activities
carried out by the enforcement authority or the debt collector is Art. 50, § 3,
point 2 of the AEPA. It indicates that the Minister of Internal Affairs, in a form
of a regulation, defines the method of accompanying in the enforcement activi-
ties, particularly considering the cases and places in which the cooperation of the
authorities is required, the form in which it is provided, the procedure for notify-
ing the competent authorities, the required documents, the method of document-
ing the activities performed and accounting for their costs.

In accordance with the abovementioned statutory delegation the Minister of
Internal Affairs and Administration issued on 26 April 2019 a Regulation on the
cooperation of the Police, the state protection service or the Border Guard while
performing the enforcement activities in the administrative enforcement proceed-
ings carried out within buildings occupied by these services®. The scope of this
Regulation is practically identical to the scope of the Regulation of the Minister
of Internal Affairs and Administration of 16 April 2019. The only difference
between them is that the scope of the Regulation of 16 April 2019 concerns the
provision of assistance in performing the enforcement activities as such, regard-
less of where they are being carried out, while the scope of the cooperation is
narrowed. This narrowing is due to the fact that, the Police cooperation to the
enforcement authority or the debt collector in the enforcement activities, is pro-
vided within the buildings of the Police.

Notification about the enforcement activity which the enforcement authority
or the debt collector intends to carry out, should be submitted to the police unit
commander competent for the location of the buildings occupied by the Police,
within which the enforcement activities are to be performed. The notification
should be submitted in writing, at least 7 days before its date. It follows that the
Police cooperation with the enforcement authority or the debt collector, compared
to providing police assistance, differs in the way they inform the Police about the
need to provide assistance or cooperation. In the first case, it is a call for assis-
tance, while in the second one, it is a notification about the need to cooperate.

The Regulation of 26 April 2019 also includes a provision related to the ur-
gent case of cooperation. It means that in urgent cases, especially when a delay
would threaten to prevent the enforcement, the cooperation is provided on the
basis of oral notification by the enforcement authority or the debt collector. This
regulation is the same as the regulation contained in the Regulation of 16 April
2019. Therefore, all comments made for the urgent case of the police assistance
to the enforcement authority or the debt collector remain identical in the context
of the Police cooperation with them.

3 Dz.U. 2019, Item 845 as amended, hereinafter referred to as: the Regulation of 26 April 2019.
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In accordance with § 3 of the Regulation of 26 April 2019 the Police provide
cooperation if the enforcement authority or the debt collector presents the en-
forcement title, on which the enforcement is being carried out. An enforcement
title in the administrative enforcement proceedings is the basic legal institution
of these proceedings, which defines its subjective and objective scope. Each
enforcement title is related to a specific enforcement case, concerning the com-
pulsory performance of a specific obligation or obligations, imposed on an indi-
vidual entity. The administrative enforcement title is a confirmation of the com-
petent authority that the basic act is enforceable and in a specific way entitles the
enforcement authority to apply coercion to the debtor3,

However, according to the Regulation of 26 April 2019 the enforcement title
is not only the basis for carrying out the enforcement. The enforcement authority
or the debt collector must be in a real, physical possession of the enforcement
title in order to present it to the police authority who will cooperate with them.
It means that it is a prerequisite for the effective police cooperation.

The conduct of a police officer when assigned to provide assistance
or cooperation.

Assistance in carrying out the enforcement activities is provided by an as-
signed policeman (§ 4 of the Regulation of 16 April 2019). Therefore, some
obligations are imposed on him. The police officer is obliged to ensure person-
al security to the enforcement authority, the debt collector and other partici-
pants in the proceedings by preventing the risk of losing one’s life, health, as
well as violation of bodily integrity. If there is a situation during which partici-
pants in the enforcement proceedings interfere with the enforcement activities,
the police officer will orally tell them to behave, so that the enforcement activi-
ties could be performed (§ 5, points 1-2 of the Regulation of 16 April 2019).
If the participants of the activities do not comply with the oral summons, the
police officer takes actions against them, which are aimed at enabling the en-
forcement activities.

Due to the fact that the Regulation of 16 April 2019 does not indicate specif-
ic actions a police officer undertakes to enable the enforcement authority to carry
out the enforcement activities as part of the assistance, it is necessary to make
use of the provisions contained in the Act on the Police.

34 P, Ostojski, Zmiana tytutu wykonawczego w administracyjnym postepowaniu egzekucyj-
nym, ,,Przeglad Podatkowy” 2019, No. 6, p. 48, https://sip.lex.pl/#/publication/151350515/0stojski-
przemyslaw-zmiana-tytulu-wykonawczego-w-administracyjnym-postepowaniu-egzekucyjnym?cm
=URELATIONS (30.05.2020).
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Hence, while providing assistance or cooperation, the police officers can
perform the activities provided for in Art. 15 of the AP, and also apply coer-
cive measures specified in the Act of 24 May 2013 on coercive measures and
firearms®,

With regard to providing assistance the police officers most often exercise
the right to identify people in order to ascertain their identity as well as the right
to detain people who would in any way pose a direct threat to life, health or vio-
lation of the bodily integrity of the enforcement authority or the debt collector.
It seems that in the majority of cases when the police officers provide assistance
in carrying out the enforcement activities, they only identify the parties or partic-
ipants in the enforcement proceedings, because the very presence of a police
officer has a deterrent effect on the resisting individuals. Hence, it enables the
enforcement authority or the debt collector to carry out the enforcement activities
in the manner prescribed by the law®’.

While analysing Art. 15 of the AP, it should be noted that some of the pow-
ers of the police officers contained in it coincide with the powers of the enforce-
ment authority or the debt collector enlisted in the AEPA®, As K. Pietrasik right-
ly points out, this convergence concerns only the form of entitlements and not
the circumstances when they can be implemented®®. As a result, it is the enforce-
ment authority or the debt collector who is competent to carry out the enforce-
ment activities related to the exercise of rights arising from the AEPA, not a police
officer. The police officers are not entitled to perform the duties assigned by the
AEPA to the enforcement authority or the debt collector. The duty of a police-
man is to assist the enforcement authority or the debt collector in the course of their
activities, and not to actually perform their activities. Such a situation would be
outside of the scope of assistance in the enforcement activities. The role of a police
officer in assisting the enforcement authority or the debt collector is not to per-
form technical activities, e.g. opening the debtor’s means of transport, premises
and other rooms and storages (Art. 47 § 1 of the AEPA). His role should focus

3 Police officers shall have the right to, among others: identify people in order to ascertain
their identity; detain people according to the procedure and in cases laid down statutorily; detain
persons posing direct threat in real terms to human life or health, as well as to property; collect
fingerprints and swabs from cheek mucous membrane of persons according to the procedure and
in cases laid down statutorily; search persons and premises according to the procedure and in cases
statutorily laid down; perform personal checks as well as search through baggage and inspect cargo
in ports and stations, as well as in means of land, air and water transport; make preventive checks
to protect against unlawful attacks on the lives or health of persons or property, or to protect
against unauthorized activities that endanger life or health or safety and public order — for all the
rights of police officers see Art. 15 of Act on the Police.

3 Dz.U. 2019, Item 2418 as amended, hereinafter referred to as: the ACMF.

37 K. Pietrasik, Charakter prawny..., p. 65.

38 E.g. the Art. 47 and 48 of the AEPA concerning a search of a room or a person, respectively.

39 K. Pietrasik, Charakter prawny..., p. 65.
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primarily on preventing participants in the enforcement proceedings from under-
taking activities aimed at disrupting, hindering or preventing the enforcement,
as well as preventing the risk of losing life, health or violation of bodily integrity
of the enforcement authority or the debt collector. A police officer may carry out
activities provided for in Art. 15, paragraph 1, points 4 and 5 of the AP (search-
ing persons and premises, performing a personal check, searching through bag-
gage and inspect cargo in ports and stations, as well as in means of land, air and
water transport), only in the mode and cases specified in the provisions of the
Code of Criminal Procedure®’ and other acts.

If the resistance of the participants in the enforcement proceedings could not
be broken by the mere presence of a police officer, he would be entitled to use
direct coercive measures. Such a possibility has been reserved by the legislator
only to the competences of the formations specified in the act, including the po-
lice officers (Art. 2(1) (9) of the ACMF).

Coercion is defined in the doctrine as a common phenomenon in social life.
It consists in breaking one’s will and imposing certain behaviours, by making
a position of constraint, i.e. situations in which the will of the coerced one is
violated, if he resists in the implementation of the will of the coercer.

It should be noted, that the means of direct coercion are used in a manner
necessary to achieve the purpose of their use, in proportion to the degree of risk,
by choosing a measure with the least possible discomfort (Art. 6(1) of the ACMF).
Furthermore, direct coercive measures or firearms are used in the manner that
causes the least possible damage. Their use should be waived when the purpose
of their use has been achieved. Direct coercive measures are used with extreme
caution, taking into account that they may pose a threat to the life or health of the
authorized one or to another person. When deciding on the use of firearms,
special care should be taken and their use should be considered as a last resort
(Art. 7(1-4) of the ACMF) Policemen may only use direct coercive measures
suitable to the situation and which are necessary to execute their commands,
which, as S. Pieprzny rightly points out, delineates the limits of the authoritative
action of the Police. This limit is the need which depends on the situation and the
necessity to execute the commands, while the assessment of the situation, and,
as a result, the choice of the measure, depends on the policeman®.

As for the purpose of the use of direct coercive measures, according to Art. 11
of the ACMF, they can be used if at least one of the following actions must be
taken: 1) enforcement of the legal behaviour in accordance with the order issued
by the authorized person; 2) repelling a direct, unlawful attempt on the life, health

40 Dz.U. 2020, Item 30 as amended.

4l J. Niesiolowski, R. Paszkiewicz, Zagadnienie przymusu w prawie, ,,Panstwo i Prawo”
1989, No. 10, pp. 58-60.

425, Pieprzny, Policja. Organizacja i funkcjonowanie, Krakow 2003, p. 88.
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or freedom of the authorized person or another person; 3) counteracting to activi-
ties which aim directly at the attempt on the life, health or freedom of the author-
ized person or another person; 4) counteracting to violation of public order or se-
curity; 5) counteracting to a direct attack on areas, facilities or equipment protected
by the authorized person; 6) protection of the order or security in areas or facilities
protected by the authorized person; 7) counteracting the attack on the inviolability
of the state border, as defined in Art. 1 of the Act of 12 October 1990 on the pro-
tection of the state border*®; 8) counteracting to destruction of property; 9) ensur-
ing of safe escorting or submission; 10) capturing of a person, prevention of his
escape or a pursuit of a person; 11) detaining a person, prevention of his escape or
a pursuit of a person; 12) overcoming passive resistance; 13) overcoming active
resistance; 14) counteracting activities aimed at self-harm.

From the array of direct coercive measures contained in Art. 12 of the ACMF*
one can indicate those that are or can be used while providing police assistance
to the enforcement authority or the debt collector during the enforcement activi-
ties. These include in particular: physical force, handcuffs, a straitjacket, a re-
straining belt, a retarding net, a protective helmet, a truncheon. Of course, it should
be noted that these measures are the most typical and most commonly used by
the police officers who provide assistance to the enforcement authority or the
debt collector. However, due to the unpredictability of the situations and human
behaviour, other statutory means of direct coercion can be used. The assessment
of the need to use direct coercive measures, as well as their choice, belongs to
the police officer who must choose them while taking into account the statutory
methods and the purpose of their use.

The above statement reflects the principle of proportionality in the activities
of the Police, as their activities should take it into account. This principle has an
extremely important dimension, especially while using means of direct coercion
and firearms*. While presenting general characterization of the principle of pro-
portionality, it can be stated that it covers several demands concerning the behav-
iour of public administration towards the citizen. As indicated by J. Zimmer-

4 Dz.U. 2019, Item 1776 as amended.

4 Direct coercive measures are: 1) physical force in the form of: a) transport techniques,
b) defence techniques, c) attack techniques, d) incapacitation techniques; 2) physical re-
straints: a) handcuffs, b) leg cuffs, ¢) combined handcuffs; 3) a straitjacket; 4) a restraining
belt; 5) a restraining net; 6) a protective helmet; 7) a truncheon; 8) water incapacitation measures;
9) service dog; 10) service horse; 11) non-penetrating bullets; 12) chemical incapacitating
measures in the form of: a) handheld incapacitation devices, b) incapacitation devices in ruck-
sacks, c) tear gas grenades, d) other devices intended for incapacitation; 13) items intended to
incapacitate persons by means of electricity; 14) security cell; 15) isolation chamber; 16) isola-
tion room; 17) road spike barriers and other means for stopping and immobilizing motor vehi-
cles; 18) business vehicles; 19) measures to break the door lock and other obstacles, including
explosives; 20) deafening or dazzling pyrotechnics.

4 S, Pieprzny, Policja. Organizacja..., p. 91.
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mann, the point is for the state and public administration to interfere in the rights
of citizens in a reasonable and rational manner and not to abuse their resources
and competences, thereby harming the citizen. It is also important that the ap-
propriate balance is maintained between the objectives of the administration and
the stringency of the means used for these purposes. In this regard, if public ad-
ministration bodies undertake any action, they should measure the aims and the
inflicted problems, as well as the proportions between the protection of the
common (public) good (interest) and the individual good (interest)*. The norms
of substantive administrative law should be formulated in a way which gives the
law enforcement authorities the choice of the least onerous measure of interfer-
ence with the rights of the individual, since the principle of proportionality is a guar-
antee of protecting the individual against excessive interference of public admin-
istration in his rights*’.

The above mentioned remarks should be directly related to the activities
of the Police, basically to the activities of the police officers who provide assis-
tance to the enforcement authorities or the debt collector in their proceedings.
Due to the fact that activities connected with the use of direct coercive measures,
as the name implies, directly encroach on the rights of citizens, their use should
take into account the demands expressed by the principle of proportionality,
i.e. they should be chosen in such a way that they achieve the purpose of their
use and at the same time they interfere with the rights of the individual to the
least possible extent.

After the assistance to the enforcement authority or the debt collector, a po-
lice officer prepares an official note on the course of activities taken (§ 6, para-
graph 1 of the Regulation of 16 April 2019). It should include: identification of the
enforcement authority and the debt collector, description of the method of calling
for assistance in carrying out the enforcement activities by indicating whether the
assistance was provided by oral or written request, specifying place, date, time
duration and type of the enforcement, description of the scope of the assistance.
The officer submits the note to his direct superior.

While comparing the duties of the police officers during assistance or co-
operation to the enforcement authorities, it should be emphasized that the po-
lice assistance in performing the enforcement activities consists in the fact that
the local competent police unit provides: access to the place where the en-
forcement activities are to be carried out, order at the place of the administra-
tive enforcement proceedings and personal security of the enforcement authori-
ty or the debt collector. Assistance occurs when a police officer accompanies
the enforcement authority or the debt collector and enables him to carry out the
enforcement activities. When providing assistance, the duties of a police of-

46 J. Zimmermann, Prawo administracyjne, Warszawa 2016, p. 166.
47 E. Ura, Prawo administracyjne..., p. 99.
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ficer are mainly ensuring the personal security of the enforcement authority or
the debt collector and of other participants in the enforcement proceedings,
particularly by preventing the risk of losing their life, health or violation of
bodily integrity. In the case of the cooperation, the scope of duties of a police
officer is broader than while providing assistance. It seems logical considering
§ 4 of the Regulation of 26 April 2019. In addition to the obligation to provide
personal security to the enforcement authority and the debt collector, it impos-
es on a police officer who provides cooperation, obligation to provide access to
the place where the enforcement activities are to be carried out. What is more,
a police officer also ensures order at the place of administrative the enforce-
ment proceedings.

Conclusion

Cooperation of the Police with the enforcement authorities in the enforcement
proceedings in administration, consisting in providing these authorities with assis-
tance or cooperation during the enforcement activities, is a desirable phenomenon,
and in some cases, is necessary to respond quickly, efficiently and effectively to
changing external circumstances that may occur during the enforcement activities.
This cooperation is necessary to achieve the aim of the administrative enforcement
proceedings, which is the compulsory performance of obligations, that are subject
to the administrative enforcement, by administrative entities.

The analysis of doctrinal findings and legal provisions made for the purpos-
es of this article leads to the conclusion that there is no relationship of superiority
and organizational subordination between the parties cooperating with each oth-
er. Therefore, it should be stated that the cooperation of the Police with the en-
forcement authorities in the administrative enforcement proceedings is external
cooperation and it is functional. It means that this cooperation does not result
from organizational links between the Police and the administrative enforcement
proceedings.

It is also worth noting that the described cooperation is rather one-sided,
i.e. there is an advantage of police activities for the enforcement authorities.
This situation is understandable from a logical point of view, considering the
wide range of competences and powers of the Police while providing assistance
or cooperation, and particularly, the power of the officers to use direct coercive
measures and firearms. The analysis of the regulations concerning the provision
of assistance or cooperation to the enforcement authorities by the Police also
shows that cooperation between the abovementioned entities consists in taking
actual actions, whose final aim is to ensure the safety of the enforcement authori-
ties or the debt collector during their activities.
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Summary

On the basis of the science of administrative law and administration, praxeology or organi-
zation theory, nowadays, there is a view, that administrative entities should cooperate with each
other while performing public tasks. The cooperation of public administration entities as a prin-
ciple of law, was reflected in the Polish Constitution of 1997 and its content was developed and
specified in legislation. The enforcement authorities are entities that enter in different legal
relations with participants of the administrative enforcement during their proceedings. At the
same time, they are the obligatory participants of the enforcement relationship. The aim of the
administrative enforcement proceedings is to compel the obligated entities to meet their obliga-
tions which are subject to the administrative enforcement. As the enforcement authorities enter
into different legal relations with participants of the administrative enforcement, specific legal
instruments were conferred on them, including providing assistance or cooperation. These serve
to achieve the aim of the proceedings. Among others, the enforcement authorities cooperate with
the police, so that the legal instruments they were given, would be effective. The aim of this
article is to outline the essence of the concept of cooperation as a general principle of adminis-
trative law and to indicate legal instruments on which the enforcement authorities can cooperate
with the police, so that the aim of their proceedings could be achieved. Moreover, the article
refers to the procedure for using the legal instruments conferred to the enforcement authorities,
i.e. providing assistance and cooperation. It also describes the behaviour of a police officer
while being designated for assistance or cooperation.

Keywords: cooperation, enforcement authorities, administrative enforcement proceedings, Police,
help, assistance

WSPOLDZIALANIE POLICJI Z ORGANAMI EGZEKUCYJNYMI
W POSTEPOWANIU EGZEKUCYJNYM W ADMINISTRACJI

Streszczenie

Wspolczesnie na gruncie nauki prawa administracyjnego, prakseologii, teorii organizacji
czy nauki administracji panuje poglad, Ze podmioty administrujgce w procesie wykonywania
zadan publicznych powinny z sobg wspoéldziata¢. Wspoltdziatanie podmiotow administracji
publicznej jako zasada prawna swe odzwierciedlenie znalazta w Konstytucji RP z 1997 r., a jej
tre$¢ rozwinigta i skonkretyzowana zostata w ustawodawstwie. Organy egzekucyjne to podmio-
ty, ktére w ramach postepowania przymusowego wchodzg w rozmaite stosunki prawne z uczestni-
kami egzekucji administracyjnej i jednoczesnie naleza do obligatoryjnych uczestnikow stosunku
egzekucyjnego. Celem postgpowania egzekucyjnego w administracji jest przymusowe doprowa-
dzenie do wykonania przez zobowigzane podmioty obowiazkow podlegajacych egzekucji admi-
nistracyjnej. Z racji tego, ze organy egzekucyjne wchodza w rozmaite stosunki prawne z uczest-
nikami egzekucji administracyjnej, przyznano tymze organom okreslone instrumenty prawne, do
ktorych nalezy udzielanie pomocy lub asysty. Udzielenie organom egzekucyjnym pomocy lub
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asysty w trakcie konkretnego postepowania egzekucyjnego shuzy urzeczywistnieniu celu tegoz
postepowania. Aby doszto do skutecznego i efektywnego wykorzystywania przyznanych in-
strumentow prawnych, organy egzekucyjne wspotdziataja m.in. z Policjg. Celem niniejszego
artykutu jest przyblizenie istoty pojecia wspotdziatania jako ogélnej zasady prawa administra-
cyjnego, wskazanie instrumentow prawnych, dzigki ktorym organy egzekucyjne moga wspot-
dziata¢ z Policja, aby doszto do urzeczywistnienia celu administracyjnego postegpowania egze-
kucyjnego. Ponadto w niniejszym artykule odniesiono si¢ do trybu korzystania z przyznanych
organom egzekucyjnym instrumentéw prawnych, tj. udzielania pomocy i asysty, a takze doko-
nano charakterystyki sposobu postgpowania funkcjonariusza Policji w przypadku wyznaczenia
do udzielenia pomocy lub asysty.

Stowa kluczowe: wspoéldziatanie, organy egzekucyjne, postepowanie egzekucyjne w administracji,
Policja, pomoc, asysta



