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INTRODUCTION

The article presents an endeavour to analyze teeréhationship between
the cohesion policy of the European Union and meguénts of environmental
protection which, by virtue of article 11 of theefity on the Functioning of the
European Union, have to be taken into accountlismderes of activity of the
Union, thus also in the cohesion policy. The maiobfem lies in the fact that
the aims of these two branches are often — in arabor at least perceived way
— contradictory. Within the regional policy, intnackd to diminish dispropor-
tions in regional development, the means are akakéor projects destined to
contribute to rise of the level of environmentabtection as well as for initia-
tives such as trans-European networks which cdreratontribute to the de-
crease of the aforementioned level. The questiam this problem is rectified
embodies the issue with which present paper intemgsapple.

The topic of this article is not accidental agétngs from the complex corre-
lations between globalization and regionalism. A& treation of definition of
globalization has been up to now elaborated in maorks and it is definitely
not the proper subject of this paper, it will scéfito say that globalization proc-
esses have resulted in creation and developmewbdéiwide interdependen-
cies which contribute to its increasing homogenaitile perceived mainly as
advantageous, the globalization also raises core®ito the dangers appearing
as its consequence. One of them is the deepenidgwilopment differences
between states, regions and sectors. The ideayiminadism seems to have ap-
peared as an answer to that threat. It acts indivwensions; the first one fea-
tures the creation and development (which meansli¢kpening of integration)
of regional integration organizations, such as Eueopean Union, while the
second consists in fostering development and dghing the development dif-
ferences among particular regions [Milczarek, 200515]. The fruit of that
second dimension is cohesion policy of the Europgsion. The shape of cohe-
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sion policy to a certain extent determines theuifice of the globalization
processes and above all largely contributes to-fualitioning of the internal
market which constitutes major instrument introalbg the European Union.
Therefore, the foundation of European regional gyois situated in the
supposition that the lack of cohesion between Eemopegions hinders the full
and proper operation of the common market. Nevlsise the effectiveness of
the cohesion policy of the European Union facetageobstacles, among which
there can sometimes appear the requirements ofoenwental protection en-
shrined by a variety of instruments, even suchrs&r@mental impact assess-
ment, applied obligatorily in case of most infrasture investments, not to
mention more restrictive regime concerning investime areas within the
framework of a program Nature 2000. Examples cambkiplied. The mean
that is intended to reconcile the demands of aatlon development and the
protection of environment is the principle of sirstdle development, invoked
in the above mentioned article 11 TFEU. Thus, énse necessary to analyze the
legal frameworks of the cohesion policy of the Fxgan Union and the actual
meaning of the sustainable development togethdr itst scope of influence,
which will allow to draw conclusions connected witie subject of this article.

LEGAL FRAMEWORKS OF THE COHESION POLICY
OF THE EUROPEAN UNION

Cohesion policy is the set of actions destinedcet@ll disproportions in so-
cial, economic and territorial development anddbieve convergence between
states and regions by way of allocation of finahcieeans Yide Gilabicka,
Grewinski, 2005, p. 20]. The means are redistributadgMurzyn, 2009 pas-
sim|, although now the emphasis is put on alleviating competitiveness of
regions, as according to the First Cohesion R@EC, 1996a, p. 14-15] the
equalization of differences does not imply detetion in the tempo of devel-
opment for better developed regions.

Apart from the treaties, the legal framework isdshen secondary sources
of law, among which the most significant is CourRégulation 1083/2006 lay-
ing down general provisions on the European Regjibeaelopment Fund, the
European Social Fund and the Cohesion Fund andaliegeRegulation No
1260/1999 [OJ L 210, 31.7.2006, p. 25—78]. Curketitere are two structural
funds (mentioned in the title of Regulation) anch€sion Fund.

According to article 176 TFEU, the European Redidevelopment Fund
serves to redressment of main regional dispropwstio the European Union by
contributing to development and structural adjusiimef regions which are
underdeveloped as well as to conversion of indaistagions which fall into
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decline, whereas the European Social Fund congabnmmarket, struggling with
unemployment and human resources development. dhesibn Fund, by vir-
tue of article 177 TFEU, gathers resources for ettppy projectsin the fields
of environment and trans-European networks in the asédransport infra-
structure

The allocation of aid is founded on several ruéesh as the complementar-
ity rule, placed in article 8 of the regulationcaaing to which the funds pro-
vide aid which complements actions undertaken state level, the program-
ming rule, by virtue of which the aid is allocatewdl the basis of long-term plan-
ning, the partnership rule (article 8), imposingwdy of strict cooperation be-
tween European Commission and the Member Stateselhss the additional-
ity rule (article 11), stressing that financial medrom structural funds do not
replace expenses encumbering the state. Particdignificant, in the light of
interrelationship between the cohesion and therenmental policy is the rule
of cohesion (article 12) which states that the s@repolicy has to be coherent
with other activities and financial instrumentstioé European Union.

There are also other forms of aid, such as long-tadvantageous loans
from European Investment Bank and initiatives sashIEREMIE, JASPERS
and JESSICA\ide Kokocinska, 2009passin}.

THE PRINCIPLE OF SUSTAINABLE DEVELOPMENT AND ITS SCRE
OF INFLUENCE

The sustainable development is relatively new cptior, although it is al-
ready deeply rooted in international law, Europ&lmmon law as well as in in-
ternal legal orders of Member States. The notiosustainable development has
appeared in a variety of international treaties atiter legally binding acts.
Also the European legislator repeatedly raisegjtiestion of sustainable devel-
opment; it is said, for instance, about actionsciwtshould be undertaken to
ensure the sustainable development of Europe I@Ri8 of the Treaty on the
European Union [OJ C 83 of 30.3.2010]). Yet, whstlould be emphasized, the
principle of sustainable development was not ekpliéncluded in the cata-
logue on which the European Union environmentalcgotests, enshrined in
article 191.2 of the Treaty on the Functioninglod European Union [OJ C 83
of 30.3.2010] and constituting the following rulgsecautionary principle, pre-
vention principle, rectification at source pringpas well as “polluter pays”
principle. However, the aforementioned cataloguaas an exhaustive list as
article 11 TFEU proclaims the integration princijheposing an obligation to
take into consideration the requirements of envirental protection in all ac-
tions undertaken by the European Union both whiléefines and pursues its
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policies,in particular with a view to promoting sustainaldevelopmentArti-
cle 11 sets fortlsui generishorizontal clause, which is a corrective element in
all spheres of activity of the European Unierd¢ Lisowska, 2005, p. 180, 182].
This principle covers, as far as its meaning isceoned, one of the rules from
the Declaration from Rio which were created to daiee the notion of sustain-
able development, namely the postulate that the@mmental protection ought
to be inherent part of development processes. Tdrereintegration principle
should be regarded as one of possible form of isadie development or rather
it is an extract of this idea [Pallemaerts, Herodkdelle, http://ecologic.eu/
projekte/epigov/documents/EPIGOV_paper_9 pallersakerodes_adelle.pdf].

The construction of horizontal clause turned outbto effective as the
Treaty of Lisbon introduced other norms of suctetyeferring, for instance, to
struggling with any kind of discrimination (articted TFEU) as well as con-
sumer protection (article 12 TFEU). Their prototypéhe aforementioned inte-
gration clause whicper seis substantially void, but in the same time beimg t
norm of widest scope, invoking provisions of titkX of TFEU, devoted to
environmental policy of the European Union. Tha®xtends the obligation of
conduct compliant to the rules of this policy oh spheres of activity of the
European Union. The great significance of suchs#as visible when the four
principles included in article 191 TFEU are propernterpreted. Especially the
principle ‘polluter pays’ and the precautionaryngiple may have far reaching
consequences; the first one allows to determinedéiseal link between certain
action and the environmental damage resulting fitzah action to execute strict
liability, while the second one actually seems d¢atdbute to loosening of the
conditions of proof and in consequence the requergmof attributing respon-
sibility to a certain entity. If the precautionameans have to be introduced, if
the negative impact is not proven or if the laclkegative impact is not proven
(as it is sometimes formulated), then how doedi#iidity of the presumed pol-
luter look like? As the European Court of Justigled, in accordance with the
‘polluter pays’ principle, in order for (...) a causknk thus to be presumed, that
authority must have plausible evidence capablesiffying its presumption, such
as the fact that the operator’s installation is &ed close to the pollution found
and that there is a correlation between the polhigsaidentified and the sub-
stances used by the operator in connection witlabiwities[Case C-378/08].

The notion of sustainable development is invokes &ly article 37 of the
Charter of Fundamental Rights of the European UfiiahC 83 of 30.3.2010].
A significant novumconsists in classification of the sustainable dgwelent
idea as a ‘principle’, which has not been so obsiou

The problem with the principle of sustainable depetent is that it derives
from a highly general notion; currently there il sbntroversy in literature if it
merits the denomination of a principle and not eatbf some kind of strategy,
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as the notion of sustainable development seems feetreived by the European
Union. As V. Lowe claims, sustainable developmerd iconvenient ‘umbrella’
term to signify a group of congruous rules [Low899, after: Przyborowska-
-Klimczak, 2004, p. 175]. Such an understandingsdoet dilute the signifi-
cance of sustainable development; to the contrangn lead directly to intro-
ducing respective measures destined to fulfilldésnands, which can be more
advantageous than the formulation of the genelal particularly if the rele-
vant bodies would confine themselves to such foatmh. This question will be
elaborated in the course of further considerations.

Also Polish law comprises the principle of susthieadevelopment. The
Constitution in article 5 says that the Republid®ofand shall ensure the protec-
tion of environment, following the principle of sasable development. This
norm is further elaborated in article 3.50 of Enmimental Protection Law, de-
fining the sustainable development as the socidl ezonomical development
within the framework of which there is an integoatiof political, economic and
social actions, with preservation of environmei@iance and stability of basic
environmental processes to guarantee the posgibilisatisfying fundamental
needs of particular communities or citizens of bptasent and future genera-
tions. The conception of sustainable developmentastioned alsanter alia,
in article 8 of the act, providing for the necegsf taking it into account in
programs and other planned documents pertainingh¢o development of
branches of economy, such as energy sector ortiyditere it should be men-
tioned also the principle of complexity from aréich, which states that protec-
tion of one or a few elements of nature shouldvalfor protection of other
components. As it was noticed by doctrine, thisigpgle is not often found as
independent, but constitutes a component of othesy as for instance exactly
of the principle of sustainable development [Gor&Ed.), 2009, p. 59]. In the
context of ambiguities that seem to be insepanafitethe notion in question, it
should be noted that in Polish doctrine appearedrak translations of word
sustainable such assamopodtrzymyggy until finally the denomination
zrownowaony rozwojprevailed. According to doctrine, analyzed alortes t
principle of complexity signifiesprimo, the necessity of pursuing environ-
mental protection goals taking into account alhedats of environment in their
mutual relationssecundpthe impacts on environment should be recognired i
constructions of a variety of legal instrumentsshsas environmental impact
assessments, access to information or integrateditsgKorzeniowski, 2010,
p. 333—-334]. All the aforementioned rules seemdanterently intertwined. It
is well displayed in conception of two aspectsmégrated protection principle:
the external one and the internal one [Wasilew&00,passin). While the first
reflects the substance of integrity principle framicle 11 TFEU, the second
one can be associated with the principle of comfylex
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A particularity is that although law often refers the idea of sustainable
development, it rarely gives — or does not givalbt satisfactory explanation
of this notion, as if that was obvious. Certain midy be comprised in report
Our Common Futurdy G.H. Brundtland, determining four contents ags
tainable development conception, namely justiceriéind intra- generations,
moderate exploitation of natural resources as @alintegration of develop-
ment and environmental protection [Brundtland, 198fler: Korzeniowski,
2010, p. 284-285].

Within the framework of the notion of integratedfarction principle, an-
other theory sheds light on the question of intsres variance that the Euro-
pean cohesion policy attempts to reconcile. Acewydo its authors, the factual
states covered by the principle fall within to dist categories: a model of
divergent principle of integrated protection anchadel of convergent princi-
ple of integrated protection. While the latter astss of situations where the
goals pursued are of such character that can ebsilgchieved simultane-
ously, the first one includes cases where the amesconflicting [Breuer,
1995, after: Korzeniowski, 2010, p. 340]. Here ampeanother question: does
the horizontal clause from article 11 TFEU impltest in case of contradic-
tion existing between aims or projects directedaxs environmental protec-
tion and other projects, for example connected witrastructure, the priority
should be deemed to characterize the first cat€gdhe doctrine put an em-
phasis on the necessity of balancing the aimsngd &quilibrium that would
allow to achieve all the aims to the right extemajsilewski, 2000, p. 513]. In
my opinion, the question that should be raised the inconsistency of re-
spective goals is a perceived one or a real onechwban be determined
merely usingad casumanalysis. The solution of this preliminary issuaym
pose practical problems, as well as the balandsgifi Definitely, it is indis-
pensable to ignore the clause referring to theirements of environmental
protection completely, but we can face an abundahberderline cases where
the choice of appropriate solution would not besgople. In certain cases the
dilemma between pursuing development of regions diynrmeans at disposal of
European cohesion policy and the requirements efr@mmental protection
may still remain unresolved.

CONCLUSIONS

Definitely, the cohesion policy of the European &mis very complex and
it enshrines values that not always are viableasy o be reconciled with the
needs of environmental protection. The counterlzitgnof these two spheres
of activity of the European Union is to a high extea matter of interpretation
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by policymakers. No legal formulations can ensurikiag the right balance in
each case as the interpretation should be madecaseaby case basis. There-
fore, the special emphasis should be put on thigaitdn to maintain due dili-
gence, encumbering the entities involved in apglyalevant law.
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Summary

Considerations of environmental protection havbddaken into account when the cohesion
policy is determined and realized just by virtueadforizontal clause from article 11 of the Treaty
on the Functioning of the European Union. Nevedbg| these considerations are also reflected
directly within the framework of the cohesion pgliof the European Union by use of financial
instruments such as the European Regional Develoipfmend or the Cohesion Fund. Within the
regional policy, introduced to diminish disproports in regional development, the means are
allocated for projects destined to contribute tisadhe level of environmental protection as well
as for initiatives such as trans-European netwaitkich can rather contribute to the decrease of
the aforementioned level. It is hard to overloo&ttglobalization processes imply the emergence
of new threats to natural environment. In this eahthere appears the question of mutual com-
patibility of the actions indicated. The answer ¢@ngiven only after performing an analysis of
relevant regulations and their real influence om itbgional development as well as on the envi-
ronment. The crucial conception here is the prilecgd sustainable development which should be
examined to discover its actual meaning.

Polityka spojnosci Unii Europejskiej i zrownowazony rozwoj
w kontekscie ochronysrodowiska

Streszczenie

Wzgledy ochronysrodowiska musz by¢ brane pod uwagprzy ustalaniu i realizacji polityki
spoéjndci chatby na podstawie swoistej klauzuli przekrojowejz & Traktatu o funkcjonowaniu
Unii Europejskiej. Jednak wzgkdy te znajduj swoje odzwierciedlenie rowniebezpdrednio
w ramach unijnej polityki spéjrsoi poprzez wykorzystanie instrumentéw finansowyakich jak
Europejski Fundusz Rozwoju Regionalnego czyRendusz Spojriei. W ramach polityki regio-
nalnej Unii Europejskiej, wdeanej dla zmniejszenia dysproporcji w rozwoju regioym, prze-
znaczane gzatemsrodki zaréwno na projekty mgie na celu przyczynianieesilo podniesienia
poziomu ochronyrodowiska, jak i na inicjatywy takie jak transeueggkie sieci transportowe
i energetyczne, ktdre w naturalny sposob s@gzej przyczyniasie do obnkenia tego poziomu.
Nie da s¢ bowiem ukry¢, ze zachodgce procesy globalizacyjne niejako implikypowstawanie
coraz to nowych zagren dla srodowiska naturalnego. W tym kontele pojawia si pytanie
0 wzajemn kompatybilnd¢ wskazanych wiej dziatai. Odpowiedzi na nie nima udzielé dopie-
ro po przeprowadzeniu analizy regulacji prawnyadthi rzeczywistego oddziatywania tak na roz-
woj regionalny, jak i ndrodowisko. Kluczow koncepcj jest tutaj zasada zréwnosmego roz-
woju, ktéra powinna zostabadana w celu odkrycia jej aktualnego znaczenia.



