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Abstract

The social changes that have occurred in Romane the last two decades have
been reflected in the legal life of the nation adlwlrhe most significant recent development
is the adoption of the new Codes — the Civil Cdlde Code of Civil Procedure, the Criminal
Code and the Code of Criminal Procedure. The adwoptif the four Codes seeks to meet the
needs of juridical modernity. Some criticism haseadly occurred, though, and that is
inevitable — doctrinal arguments are an importaeature of progress. Legal practice will
confirm or disprove the efficiency of the new leigatruments. This study intends to offer a
general view of the Codes, as well as a numberadiqular notes on some provisions and

institutions.
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Rozwazania nad nowymi rumunskimi kodeksami

Streszczenie

Zmiany spoteczne, ktére nagity w Rumunii na przestrzeni ostatnich dwoéch dekad
znalazty odbicie zarbwno w prawodawstwie, jak ikftjonowaniu pastwa. Najbardziej
znaczcg zmiam w ostatnim czasie byto przgje nowych kodeksow — Kodeksu cywilnego,
Kodeksu pogpowania cywilnego, Kodeksu karnego i Kodeksu ¢gpostania karnego.
Przyjcie tych czterech kodekséw jest probsprostania potrzebom jurydycznej
nowoczesni. Pojawita s¢ jednak pewna krytyka, i co nieuniknione — argument
doktrynalne stanowiwazny czynnik pogpu. Praktyka prawnicza potwierdzi albo zaprzeczy

efektywngci nowy instrumentow prawnych. Niniejsze opracowankmierza do

! English translation by Assistant ProfesSarin Ungurean and Assistant Professor SebastiareiSpucian

Blaga University.
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przedstawienia ogoélnego paglu na kodeksy, jak rowniekilku uwag szczegdlnych,

dotyczcych niektérych postanowie instytuciji.

Stowa kluczowe: ustawodawstwo rumigkie, nowe kodeksy, Kodeks cywilny,
Kodeks pogpowania cywilnego, Kodeks karny, Kodeks postepananinego.

Introductory Remarks

The social changes that have occurred in Romarea the last two decades have
been reflected in the juridical life of the natias well.

More than twenty years after the Romanian RevalutibDecember 1989, we are in
the position to witness a powerful penetration wf legal system — not just by EU legislation
but also by some western countries’ systems.

At the same time, a substantial renewal of ourllegstem as a whole is obvious; no
doubt, it covers all departments of both public pridate law.

Romania was among the first countries of the forE@stern Block to adopt a new
Constitution, in October 1991 (after Bulgaria, ulyJof the same year).

The Constitution was revised in 2003, but certafiorm solutions implemented at the
time remain disputable. Two such issues are: teeisp manner of determining membership
of the Superior Council of MagistracyC@nsiliul Superior al Magistratur)i by the
Constitution, an inflexible approach if comparedhmhe former determination by organic
law; and the deeming of the Supreme Court of Roanasi a court of Cassation (its very
name -nalta Curte de Cagée si Justiie — implies, we believe, a questionable return to the

past). Yet in this context it is not constitutiomadtitutions that we intend to analyse.

1. TheNew Codes

In our opinion, the most spectacular legislativeofks” in Romania, after the
Constitution of 1991, are the adoption of the newad€s, namely the Civil Code (Act
287/2009); the Code of Civil Procedure (Act 134/2Qhe Criminal Code (Act 286/2009)
and the Code of Criminal Procedure (Act 135/2010).

The new Civil Code became operative on 1 Octobérl 2hile the Code of Civil
Procedure came into force in February 2013. Theni@al Code and the Criminal Procedure
Code will also, probably, become operative in tingt half of 2013. The delay is accounted
for by the Ministry of Justice by virtue of the we® prepare the judicial personnel, as well

as the logistics necessary for the efficient imgatation of the mentioned Codes.
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The drawing of the four Codes is the effect ofeptonal efforts on the part of their
authors; as a consequence, such an endeavoureesehe highly appreciated.

The history of humankind is scattered with the mdbie efforts and high
responsibility of lawmakers of codes that have skape progress of society and the lives of
tens or even hundreds of millions. It should seffio mention the circumstances in which
Napoleonic legislation, particularly the Civil Codd 1804, were drawn, whereupon the
Emperor himself participated. The high repute & Enench Civil Code is uncontested even
in our day, and its reception in large parts ofdper, Africa and Latin America is solid proof
of its perpetuity. The force of the French Civil dwas anticipated by Napoleon, who
admitted that his glory did not reside in winnirgyt§ battles (as Waterloo did manage to
“delete the memory of so many victories”). The grEanperor of the French foresaw the
eternity of his Civil Code. What great insight!

The Napoleonic Civil Code is still operative todey France. So are quite a few
others, that were adopted under the great influehtiee French Code, e.g. the Civil Code of
Austria (adopted in 1812), Germany (1900), Chile5@), Serbia (1844), Japan (1866 and
1869), Holland (1838) and Spain (1899). The Codmwead above are but a few of those
adopted in the 19th century and which permanenpeoiged by their being still operative in
our time. And it was the great French Code thagtiresl many others in European countries
as well as other parts of the world.

In some European countries, new Civil Codes wdmpted during the 20th century,
e.g. Italy (1924), Poland (1964) and Portugal (2966

The Romanian Civil Code of 1864 was a true-todibpy of the French counterpart; it
was operative until the time of the new Code entginto force on 1 October 2011. The
adoption of the new Civil Code is undoubtedly a aekable feat, as many countries,

including France, still enforce Codes adopted enlfth century.

2. TheNew Civil Code

The new Civil Code promotes new principles and mnestitutions. Some of them are
inspired by other modern codes, for instance thétte Canadian Province of Quebec, or the
Swiss Code. The Code of Quebec in particular ededemajor influence on the new
Romanian Code, including the structure of the danimThe new Civil Code of Quebec was
adopted in 1994. It did not lose all bounds witk firevious Civil Code, adopted in 1866
under the decisive influence of the French Cod&884. Two French professors wrote in a

1996 edition of the Code that “although the newilC&@ode of Quebec is a genuine
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recodification, it preserves the connection witd gast, namely the 1866 Civil Code of Bas-
Canada, or the jurisprudential law developed afteat time™. It is that particular
combination of the mentioned Code, between codifeedl and jurisprudential law, that
epitomizes the originality of this modern legisteti The Civil Code of Quebec includes
solutions inspired by the Codes of the Swiss Cakftaut, as well as the state of Louisiana.

The Romanian lawmakers, just like the commentagomisted above wrote, did not
break away from the past of our civil legislatigdn the contrary, the new Civil Code of
Romania preserved many of the principles and utgdits of the old code.

Our new Civil Code is quite innovative in charactenlike in nature to the basic
principles of the last half a century; some of thest significant are highlighted below. The
first of these is the promotion of a monist conceggarding the contents of (private) civil
legal relations, in the sense that all regulati@garding the (natural) persons and the family
relations are incorporated in the new Civil Code.

Second, let us point out the regulation of théusta of limitation (prescription) in the
new Civil Code (Book VI). A brief but substantiagulation of other preclusive time limits
is also included (Book VI, Title 11). The regulatiaf International Private Law, dealt with in
a separate section of the new Civil Code (Book .VIhe innovations implemented in the
field of Family Law, particularly those regardiniget matrimonial regimes and divorce, are
nothing short of spectacular. The matter of Largisteation is also regulated in the new Civil
Code. New contracts, not included in the previoodeg are regulated too, such as current
accounts contracts as well as other banking castrac

The present description is a general one. An amsalyf the new Civil Code would
inevitably imply a comprehensive approach in maoljumes depicting its present and future
(no doubt, that kind of doctrinal enterprise wdl Bccomplished).

3. TheNew Code of Civil Procedure

The statements above are to a large extent valide case of the new Code of Civil
Procedure. Undoubtedly, the procedure legislatairtbe 19th century shared the viability of
the great Napoleonic Code. Here are some succomiments on the former as well as the
current Code of Civil Procedure. First, it cannetignored that the Romanian Code of Civil
Procedure, adopted in 1865, was based on the 188l Code (actually, to be more

2 See: J.-L. Baudoin, Y. Renaulthtroduction[in:] Code civil Québec 1996-1997, Judico, Wilson et Lafleur
limitée, Montréal 1996.
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accurate, on the 1819 Code of Procedure of thesS@anton of Geneva — in turn, an
improved version of the French Code).

The great French Emperor attended just one otweaty-three meetings that took
place to that end. In the period following its atiop, the French Code of Civil Procedure
was subjected to harsh criticism. Points of disapglr were its almost complete silence on
the count of Cassation or the organisation of tlokcjal system. The passive role of the judge
was vehemently criticised by doctrine: some analysbndered if that was so because of
Napoleon's wish to “stabilise the civil procedurei order to avoid disturbing the
enforcement of the new substantive 1aw

Regarding the Code of Civil Procedure, a famouwsné&m specialist said that, up to a
point, it is “a revised and completed version ¢ @rdinance of 1667”. Jean Appleton also
wrote: “Our procedural legislation was encoded nmugh; the Code of Civil Procedure is not
worth of the Civil Code.” The idea was rendered similar terms by other French
proceduralists. Glasson-Tissier, for instance,cedtiin a famous work that it is obvious that
“the Code of Civil Procedure of 1806 is not thedkiof great work that the Civil Code of
1804 is”.

Nevertheless, we have to admit that later on,Gbde of Civil Procedure enjoyed
considerable praise. The remarkable Italian proadt Enrico Tullio Liebman considered
that Napoleonic procedural legislation developed ftbhrdinance of 1667 and gave it
simplicity and rationality. Indeed, it is easy teesthat Napoleonic legislation, procedural
rules included, exerted a massive influence orréigelations of the 19th century (as is the
case with the Codes of Civil Procedure of Italy &®fmany). The fame enjoyed by French
civil and civil procedure legislation reached faybnd the confines of Europe. The French
Code of Civil Procedure was received in some Africountries, but especially in the
countries of Latin America. That is enough reasondeem the French Code of Civil
Procedure one of the most representative legislationuments of humankind, as it survived
the various predicaments of history for almost teaturies.

The Romanian Code of Civil Procedure had its sbétearsh criticism. A Romanian

specialist deemed it “a slightly improved versidrite French Codé”

% See: S. Guinchard, C. Chainais, F. Ferr@dcedure civile Paris: Daloz 2010, p. 69.
“ See: N. SolomorSpre o reforni a procedurii civile. Studiu comparéfowards a reform of civil procedure. A

comparative study ,Curierul Judiciar”, Bucharest 1932, p. 11.

41



loan Le, Sebastian Spinei Reflections on the New Romanian Codes

The survival of the Code of Civil Procedure to dawy is due, to a large extent, to its
original “edifice”, as well as to the consecutidteeations, of which one of the most notable
is the Dissescu reform of 1900.

Despite the long period of enforcement and theyradterations, the Code of Civil
Procedure failed eventually to keep up with theasable evolution of modern law. That is
why attempts at drawing a new code started as aartlge 1930-s; others followed during the
Communist regime. That was no longer acceptablRoassania was among the few countries
in the world where a French-originated code from bHeginning of the 19th century was
enforced in the 21st century. France itself renednihe old procedure and drew up a new
Code of Civil Procedure in 1975. Most European toes drew up Codes of Civil Procedure
at the beginning of this century or later. One lté tost recent regulations in the field is
Spain's Act of Civil Procedure no. 1 of 7 Janua®@p@ operative from 8 January 2001
(replacing the Spanish Act of Civil Procedure oB1B Moldova also has a new Code of
Civil Procedure (adopted in 2003). And Switzerlatsb adopted, via a national referendum,
a new federal Code in 2009 that unifies the twemtyeantons' codes.

Judiciary procedure is, no doubt, one of the mmogbrtant warranties of the rule-of-
law state and of the constitutional rights andrliles. It is “the twin sister of freedom”. That
is why the adoption of a new Code of Civil Procejulong with the Civil Code, the Penal
Code and the Code of Penal Procedure are, atirties $ome of the most important juridical
events in Romania.

It is the right time now to ask ourselves if trewnCode of Civil Procedure is going to
be a great code, worthy of the older one and tiggna French code that inspired it.

In a text published in 2009 in a law journal, weoter that the new Code of Civil
Procedure is endowed with undoubted qualities. &girompt answer to the issue would be
not just risky but would also lack juridical realisas the great legislative works of a nation
are generally hard to assess by their contemperafa the other hand, the viability of a
major legislative work cannot be settled prior t® enforcement, for it is practice that can
confirm or disprove the efficiency of juridical tisitions. This latter statement applies to all
four new codes of Romania.

The new Code of Civil Procedure is endowed witllaubted qualities. Here are
several major ones.

First, the new code feats a good systematisatiadgheoubject matter by means of the
seven Books, the same number as in the current, @tt®ugh the issues are not fully

identical; for instance, the last Book of the newd€ deals with international civil suits
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litigation. Worth mentioning is also the prelimigafitle, which includes the fundamental
principles of the civil suit. Such systematisatairthe subject matter matches the regulations
of other modern codes of the last few decades, etlyethe fundamental principles of the
codes are systematised in the initial part (seee€ad Civil Procedure for France, Portugal,
Venezuela, etc).

Second, there is a rigorous regulation of mosicjady institutions specific for the
field, the highly technical character of this branof Law being nowadays generally
acknowledged.

Nevertheless, by way of exception from this rul@oB V is drawn in a partly
different manner. In our opinion, this particulaacton of the code includes an extremely
detailed regulation of the matter, and it couldualty work as a genuine code of Judgment
Enforcement Procedure. The specific nature of juslgnenforcement and its importance
could work as a reason for the adoption of an elytseparate code, especially since similar
trends are manifested in other democratic countrg®re more and more the particular
evolution of the matter from “a right to judgmentf@cement” to “Enforcement Law” is
under scrutiny.

The preservation of current legislative solutiomsarious matters of civil procedure
is also a critical landmark of the new Code of CRtiocedure. Such an approach is all but a
normal one, we believe, as the abandonment of guwak rules that have proved their
viability over the past decades, also validatedibgtrine, would be a major mistake. Certain
text fragments taken from the current Code of GRribcedure and implemented in the new
one are, generally, improved both from a linguistiod from a legislative-technique
standpoint, and they have a significant weighthawhole of the new code.

The authors of the new code introduced new irgiitg that had not been included in
the previous procedure, such as: the request éoopimion of the Court of Cassation on legal
issues; the complaint for delaying the proceeditigs;small claims procedure; the eviction
procedure, etc.

In our opinion, the most delicate issues that e expect the future Code of Civil
Procedure to raise are those having to do withjuhsdiction of the courts, as well as the
innovative regulation regarding the appeals, paldity the Cassation. The rules that are
promoted in these matters are likely to raise maroblems regarding the efficiency of
Romanian justice, over the next few decades. Wigpnobably ask ourselves if this reform is

the effective one, or rather the previous structdrde judicial system was optimal.
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4. Criminal Legidlation

The status of the penal legislation is totallyfetént from that of the civil legislation.
We do not mean here to address the need of a rafiomof the penal legislation — although
that is a real issue. What we mean is the cadeineenal and penal procedural regulations, in
conjunction with regulations of civil legislatiofthe two current codes — the Penal and the
Penal Procedure Codes — were adopted in 1968 aadneeoperative in January of 19609.

On the other hand, we cannot ignore the fact ka@r-War Romania had a Penal
Code that was unanimously appreciated, made in 2986inspired by the Italian, not the
French legislation. In the present, the most inftisd penal regulations are, in Europe, the
Italian and the German ones. The new Penal Codeteserved some of the traditional
institutions. It has also taken into account thelavons occurred in such legal systems in
modern times.

The new Penal Code has for the first time (in de¢aletermined the penal liability of
a legal person; this being an institution preserthe laws of other European countries. New
types of crimes were introduced in the Code, coasbrwith the social and economic
developments of recent years, such as computer etgxtronic-payment fraud, crimes
committed against the safety and integrity of infation systems, electoral, crimes etc.

It is quite hard at the present time to talk abthd new Penal Code as a great
legislative work, since it remains for jurisprudeno validate the quality of this normative
act. If we were to express some criticism, that lidee related to the general decrease of
penalty amount in the social context of criminalitgrease. Healthy social policies cannot
overlook the amplitude and trends of criminality.

In our opinion, the dis-incrimination of certainminal offences, such as insult and
slander, is also a de-merit. Such an approachgetierate an actual “right to insult” — which
is hard to counter by means of civil law. The Cangbnal Court of Spain has recently ruled
that there is no actual “right to insult”. Suchight must not exist in a democratic society, as
it would ruin the balance between the right of fregression and the dignity of the
individual. Consequently, in such a system, it & the victim but the perpetrator, who is
protected. Arguments contrary to this opinion, ngntleat the victim may resort to means of
civil law, are not convincing. That is because #ffects of these offences are different in
nature from those that can lead to civil compensati

A similar kind of reasoning motivates the regulas included in the new Code of

Penal Procedure, which aims to determine the spgadb and the simplification of penal
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procedures, as well as the creation of unitarysprtidence in concordance with that of the

European Court of Human Rights.

Conclusions

The qualities of the four Codes are hard to chglle and their adoption must not be
regarded as a requirement of a national or conthemtity, but a need of our juridical
modernity. It is a natural thing, given that thaifaCodes are the pillars of any juridical
system. Without them, the juridical life of a moderation is hard to conceive of. Certainly,
such a statement is a valid one especially foricental law.

In the present context, we have not aimed at ailddtanalysis of the new Romanian
Codes. Some criticism has already occurred, thoagt,that is inevitable, at least from the
standpoint of doctrine — and doctrinal argumengsaar important feature of progress. As the
great German jurist Rudolf von Ihering said, “inv,as elsewhere, history never stops.”

In considering this, we can afford to make a festipular notes that are necessary for
a more comprehensive view of the new Codes. A festark regards the sometimes too
doctrinal character of legislative approaches. Thitrue in particular in the field of civil
procedure, where technique and rigour are of pawmamionportance. Its relevance is in the
matter of judgment enforcement, comprising almbeté hundred articles (there are almost
two hundred in the previous code). Other specgahsive already noticed that the new Code
“has expanded the field of procedural norms owv&rds that belong with the doctrinal field”

Such approaches have to do also with the gerreral of “legislative inflation”, from
which neither the practitioners nor the users ¢itizens) will benefit.

A flaw of the new Codes consists of renouncingaierlegal terms, concepts or
procedural institutions established not only by lkgislation, but also by the doctrine and
jurisprudence, institutions which abandonment apgptabe totally unjustified. An example
is the discharging of the concept of “the first dahwppearance’, as determined by the current
Code of Civil Procedure, Article no. 134, is beneglaced by the term “the first court session

when the parties are properly (legally) summoned-.

® See: A. Tabacu, C. loangcurte considerii asupra dispoziilor Noului Cod de procedu civild in materia
execudrii silite — o reglementare in favoarea debitor#uBrief considerations on the rules of the New code o
civil procedure regarding the civil enforcement s-it a regulation in favor of the debtgr?,Pandectele
Romane”, no. 6/2009, p. 83.
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In the same context, the reconsideration of thecqmoral institutions of
incompatibility and recusal cannot be ignored s thmay create confusion between the two
traditional procedure institutions. Nonethelesshsootes are a matter of detail.

The most important limitations, particularly fdret Civil Code and the Code of Civil
Procedure, are in connection with the adoption of Ao. 202 of 12 October 2010, also
known as “the little reform”, as well as the prdgedor its implementation. “The little
reform” aimed at speeding up the application of sarhthe institutions being promoted by
the four Codes. From this vantage point, this dpeoiption of the lawmaker cannot be
criticised, as the intention was for practitionersget to terms with some of the normative
provisions already adopted, which did not becomeratpe directly, but via “the little
reform”.

Yet the lawmaker would not be limited to such ppraach, but contributed essential
alterations into the new Civil Code and Code ofildfrocedure. What is more, the acts for
the implementation of the two Codes include mapmowvations regarding the normative acts
they are expected to make operative. For instaheeAct for the implementation of the new
Civil Code alters or complements in excess of twadred articles. A similar situation is
encountered in the case of the new Code of Civdc@ture. Such a legislative approach
deems as questioning the solidity of the legistatwterprise embodied in the two Codes. It
would have been but natural to wait for the “vafida” via jurisprudence of the solutions
promoted via the two Codes — instead of a legisdaitntervention made at short notice and
also repeated, namely in October 2010 and immaddiafeer that (by means of the two acts
for implementation).

By means of such a “technique”, one having alnadstolute novelty in Europe, the
acts of implementation (so named by the lawmaker,their obvious objective is in
concordance with their names), acts were madehtoalteration of yhe Codes that have not
even become operative.

Such an approach is, in our opinion, akin to thecess of legislative inflation we
have witnessed over the last two decades, and vgnedt “benefits” may occur sooner than

we would expect.
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