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Abstract

The profit represents earnings, benefits, advardagespectively the income of the
capital used by a company, representing the diffezs between the actual incomings and
the total outgoings (plus value considered to lgerdsult of the whole capital invested).

The dispositions of the Fiscal Code in the matteprofit taxation must be easy to
apply, to increase the compliance level of thegayers and to create lower administration
costs.

The hereinafter paper makes a review of the aageglilations in the matter of profit
taxation, system which is in permanent perfectiagetbpment in the context where fiscal
reforms must have an important role in the nornraigpess of economical and financial life.
Beyond any general considerations, we can notie¢ fnofit taxation shows continuous

evolution tendencies also in other member statéiseoEuropean Union.
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Rozwazania nad opodatkowaniem dochodu w Rumunii

Streszczenie

Zysk wyrda zarobki, swiadczenia, korzgi, odpowiednio do dochodu z kapitatu
wykorzystanego przez przedsorstwo, przedstawigp réznice pomedzy wihaciwymi
wptywami
i catkowitymi wydatkami (plus waré uznana za rezultat catego zainwestowanego kapitatu

Przepisy kodeksu prawa podatkowego w kwestii opodatnia dochodu mugady¢
proste do zastosowania, celem podniesienia stojghigorzestrzegania przez podatnikéw i
obnkenia kosztow administracyjnych.

Niniejsze opracowanie dokonuje analizy aktualnyepufacji prawnych w zakresie

podatku dochodowego, ktory to system stale ewolyeg doskonalony, a reformy fiskalne
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odgrywajy znaczcg role w dziedzinie rozwoju ekonomicznego i finansow.teBys
opodatkowania dochody poddawane zmianom takw innych krajach cztonkowskich Unii

Europejskie;.

Stowa kluczezysk, poziom opodatkowania, ramy prawne przyckasity.

The profit represents earnings, benefits, advantages, rasggdahe income of the
capital used by a company, representing the differe between the actual incomings and the
total outgoings (plus value considered to be tleltef the whole capital invested).

Profit taxation is a sure source of supplying inedior the budget of the state, but it is
often affirmed that its fiscal efficientyis reduced, because of the existing differentafisc
evasion methods.

The study has been created with the help of loggthod through which there has
been created the possibility to capture the stracamd internal dynamics of profit taxation
system, outlining legal definitions, judicial nat® which are specific for the analyzed
material. The theoretic basis of the study is mayla presentation of the dispositions of the
actual Fiscal Code in the domain and by the selestof some studies from the vast literature
in this specialty.

The legal frame — is represented by Law No. 57132@@arding to Fiscal Code, with

its ulterior modifications and supplemehtSitle 1l “Profit taxation”.

! Definition adopted from the Explanatory dictionasfy Romanian language; we can find the same nation
other languages, for example in Frengtrefit, in German -Profit, in Italian —profitto.

2 The fiscal efficiency of taxation represents asgyits encashment with minimal costs.

® Modified by: Law No. 174/2004or adoption of O.G. no. 92/2003 regarding to @mle of fiscal procedure;
H.G. no. 977/20040r the modification of the taxation level of cengroducts;O.G. no. 83/2004or the
modification and completion of L. no. 571/2003 nefiag to Fiscal Code®.G. no. 94/2004egarding to the
regulation of some financial measureaw no. 494/2004egarding to the adoption of O.G. n0.83/2004 fer th
modification and completion of L. no. 571/2003 netjag to Fiscal CodeD.U.G. no. 123/2004or the
modification and completion of L. no. 571/2003 neliag to Fiscal Code).U.G. no. 138/200#br modification
and completion of L. no. 571/2003 regarding to &lisCode;Law no. 96/2005egarding to the adoption of
0.U.G. no. 123/2004 for the modification and cortiple of L. no. 571/2003 regarding to Fiscal Coldaw no.
163/2005regarding to the adoption of O.U.G. no. 138/2004 tfee modification and completion of L. no.
571/2003 regarding to Fiscal Codegw no. 210/2005egarding to the adoption of O.G. no. 20/2005 for t
modification and completion of O.G. nr. 92/2003aeting to the Code of fiscal procedutew no. 247/2005
regarding to the reforms in the domain of propertéd justice, as to some adjacent meas@ds;G. no.
203/2005for the modification and completion of L. no. 57003 regarding to Fiscal Code; no. 343/2008or
14



lus et Administratiol/2013 Wydziat Prawa i Administracji UniwersyteRreszowskiego

The tax-payers obliged to pay profit taxation are following: Romanian judicial
persond, judicial persons from abroad who develop theitivity through a permanent

residence in Romaniajudicial persons from abroad and non-residentsjzi@y persons who

the modification and completion of L. no. 571/20@8arding to Fiscal Code — disposing the republigil.G.

no. 1.514/2006egarding to the levels of taxable values, taxatiooal taxes and other assimilated taxes, like
the applicable amendments for fiscal year 200¢tuadizing the amendment levels foreseen by a#; @3U.G.

no. 110/2006for the modification and completion of L. no. 57003 regarding to Fiscal Lawp.U.G. no.
22/2007for the modification and completion of L. no. 57003 regarding to Fiscal Lav®.U.G. no. 106/2007
for the modification and completion of L. no. 57003 regarding to Fiscal Cod&,.U.G. no. 155/2007or the
modification of paragraph (4) and (5) of art. 268nfi L. no. 571/2003 regarding to Fiscal Codaw no.
372/2007regarding to the adoption of O.U.G. no. 110/2006 tfee modification and completion of L. no.
571/2003 regarding to Fiscal Cod®;U.G. no. 50/2008or the institution of pollution tax for vehicle§.U.G.
no. 51/2008regarding to the judicial public help in civil maets (revoking art. 295 paragraph 11 I. b of the
Fiscal Code);H.G. no. 664/2008egarding to the structure of total taxation expeglsin Euro for 1.000
cigarettes©.U.G. no. 91/2008or the modification and completion of L. no. 52003 regarding to Fiscal Code,
approved through Law no. 90/2009;U.G. no. 94/2008or the establishment of some measures regarding to
the use of electronic passports and the producfiseme other travelling documents (introduces graah 6 of
art. 21 and revokes art. 21 paragraph 5 |. ¢ oftheal Code), approved through Law no. 249/2@®J.G. no.
127/2008for the modification and completion of L. no. 57003 regarding to the Fiscal Cod®;U.G. no.
200/2008for the modification and completion of L. no. 57008 regarding to Fiscal Code, approved with
modifications through Law no. 343/2000;U.G. no. 29/200%r the modification of L. no. 571/2003 regarding
to Fiscal Code, approved with modifications througiw no. 256/20090.U.G. no. 34/2009egarding to the
budgetary rectification for year 2009 and to thgutation of some financial-fiscal measures, apptdodeough
Law no. 227/20090.U.G. no. 46/200%9egarding to the development of fiscal procedanmed the diminishing
of fiscal evasion, approved with modifications tiigh Law no. 324/20091.G. no. 960/2009egarding to the
structure of total taxation expressed in Euro f®00 cigarettesD.U.G. no. 109/200%r the modifications and
completion of L. no. 571/2003 regarding to Fiscald€;,Law no. 329/2009egarding to the reorganization of
some authorities and public institutions, ratioratiion of public expenses, sustaining the busieasgonment
and respecting the basic agreements with the Earo@mmission and with the I.M.F. (introduces &2
which is applied until 31 December 2010w no. 367/200%or the modification of L. no. 571/2003 regarding
to the Fiscal Codd;aw no. 22/201Gor completion of L. no. 571/2003 regarding to fiscal Codelaw no.
24/2010for the modification and completion of art. 28drfr L. no. 571/2003 regarding to Fiscal Code;

* In this sense we are referring to national comgmniational societies, autonomous administrationistaking
into consideration the subordination, commerciaiettes — of any kind of organization and propriédym,
agricultural societies and co-operative organizegjdinancial and credit institutions, foundatioassociations
etc., constituted according to Romanian law.

®> Companies, foundations, associations and any etitities constituted according to the law of aeottountry
can become subjects of taxation only when they ldpviheir activity totally or partially through aepmanent
residence from Romania.
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develop their activity in Romania in associatiortheut a judicial persdn judicial persons
from abroad who realize incomes from/or in conmectwith some immobile properties
situated in Romania or from the selling/transfer toé participation titles owned by a
Romanian judicial person; physical persons who ragdents associated with Romanian
judicial persons for incomes realized in the courdr abroad from associations without
judicial person; judicial persons with social officm Romania, constituted according to the
European legislation.

The Romanian judicial persons and the judicial gesswith residence in Romania,
constituted according to the foresights of Europeagrslation are owing to pay taxation upon
profit realized from any source — from the counbryfrom abroad. Judicial persons from
abroad, who develop their activity through a peremtrresidence in our country, owe this
taxation upon the profit assigned for the permanesitience.

Remission for taxes upon profit are accorded fer fillowings: the treasury of the
state; public institutions, public founds, implyitigeir own incomes and the realized and
used availabilities according to Law no. 500/208@arding to public finances and Law no.
273/2006 regarding local public finances; Romanifaundations constituted after a
testamert religious cults, for: incomes realized from theguction and sale of objects and
products which are necessary for cult activities;oading to law, incomes obtained from
rents, other incomes obtained from economical #ietsy incomes from money
compensations, obtained according to the restoniegsures foreseen by the laws referring to
the reconstitution of property rights, with the ddion that the respective amounts must be
used in the current year or in the following yefarsthe maintenance and functioning of the
cult units, for construction, reparation or condation works by the cult houses and of the
ecclesiastic buildings, for education, for delivedpne or in partnership of social services,
accredited according to law, for special actiond ather nonprofit activities of religious

cults, according to law; private accredited educeti institutions, like those authorized, for

® Any association in participation, any group of memic interest, civil society or other entity antiioh is no
distinct tax-payer person.

" According to O.G. no. 26 from 30.01.2000 regardimgssociations and foundations published in tffizial
Monitor of Romania no. 39/31.01.2000, with ultenmodifications and completions, the foundationsstitmted
after a testament are the subjects of law constitiity one ore more persons, which based on a dldici
document after a decease, is creating a permaremdlyrrevocably affected patrimony in realizingaam with
general or in some cases communitarian interest.
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the incomes used in the current year or in thevahg years, according to the Educational
Law no. 84/1995, republished with the modificatiamsl ulterior completions and O.U.G. no.
174/2001 regarding to some measures for the deweopof financing of high education,
with the ulterior modifications; property assoadais, according to the dwelling Law no.
114/1996, republished, with the ulterior modificas and completions, for the incomes
obtained from economical activities and which asedior are going to be used for the
development of the utilities and of the efficienafythe building, for maintenance and the
reparation of the common property; the National BahRomania; nonprofit organizatichs
syndical organizations and employers organizatavesexempted from the payment of profit
taxation for the following types of incomese: enrolment dues and taxes of membess;
money or contributions of other nature from the rhers and sympathizers; registry taxes
established according to the actual lawgdonations, money or goods from sponsorship;
dividends and interests obtained from the emplaogro€ availabilities resulted from the
exempted incomes# incomes realized from occasional actions like:nbuaising events
with participation tax, celebrations, raffles, cergnces, used with social or professional aim,
according to their statu®; resources obtained from public founds or from mreatleemable
finances etc.

In Romania the fiscal year is the same with therwédr yedar As a general rule the
profit is taxed upon a level of 16%. There are pxioas, for example night bars, night clubs,
discotheques, casinos and sport bets if the taxatmon profit for the above mentioned
activities is smaller than 5% from that incomessitpaid a tax of 5% applied for these

8According to art. 15 paragraph 2 from L. no. 57D@0egarding to the Fiscal Code, nonprofit orgaioze,
syndical organizations and employers organizatamesexempted from the payment of the profit taxatod
for the incomes obtained from economic activitieslized to the limit of the lei equivalent of 1500Buro, in a
fiscal year, but not more than 10% from the tatabimes exempted from the payment of profit taxation
Example:

Total exempted incomes: 30.000 RON

10% from 30.000 RON — 3.000 RON

15.000 Euro x 32.000 — 480.000.000 /48.000 lei

The exemption is only 3.000 RON

45.000 RON is taxed with 16%.

° In case of foundation of a tax-payer in a fisogduythe taxation period begins with: either thestegtion date
of the tax-payer by the commercial registry; or tizge of registration by the competent judicialhauity or
with the date of signing or beginning an associaiiontract, in case of associations with no newicjab
person.
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realized incomes (for example: in case of a pwffi20.000 lei, the taxation will be 20.000 x
16% =3.200 lei. The current income obtained from ¢arlier mentioned activities — night
bar, discotheque, etc — is 75.000 lei. 5% from G8.@i is 3.750; 3750 >3.200taxation of
5% upon the income of 75.000 lei).

The calculation formula of the taxable prasithe following®

Pi=V -C-Vn+Cnzsimilar elements V andvihere,

Pi — taxable profit

V —income realized from any source;

C — expenses in order to realize the income;

Vn — not taxable incomes;

Cn — not deductible expenses.

According to law, not taxable incomese: dividends obtained from a Romanian
judicial person; favorable value differences oftjggration titles, registered as a result of the
incorporation of stores, benefits or emission panfeom judicial persons who own
participation titles, like the favorable value d@ifénces resulting from the evaluation of
participation titles and of the long term obligatsp effectuated according to the accounting
regulations. These are taxable on the transfer wéte free title, in case of assignment,
retreat, the dissolution of financial investmerds,on the date of the retreat of the social
capital by the judicial person who owns the papttion titles; incomes from the annulment
of costs for which was no deduction approved, inesnfrom the recovery of the non-
deductible costs and also the incomes from thetu#sh or annulment of some interests

and/or delay penalties for which there was no deolucapproved; not taxable incomes,

2 The incomes and costs calculated by the estabdishof the taxable profit are those from the actancy,

like any other similar elements to incomes and s;offbm which it is deducted the amount of non-tdga
incomes and it is cumulated with the non-deductabkis. Among the elements which are similar st<ave

can mention:

-Unfavorable differences of exchange courses, teswfter the evaluation of liabilities and delstscurrency,
registered in the accountancy register in the tegaresult, as a sequel of transposition;

-The costs with the non-amortized value of theaes® costs, development costs and of those of fiama like
inventory objects which were registered in the reggbresults;

-Unfavorable differences between the selling pd€éhe own participation titles and their buyingcer or re-

buying price, registered at the date of the cettainsaction.
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special foreseen in agreements and memorandumptedd@rough normative documetlts
beginning with 01.01.2007 there have not existedgabliging the dividends obtained from
a Romanian judicial person — mother-company, frtsrbranch situated in a member state,
with the condition that the Romanian judicial persmumulates the followings: the judicial
person pays profit tax according to law, without thossibility of an option or exemption;
owns minimum 15% from the social capital of a juaigperson from a member state,
respectively minimum 10% beginning with 01.01.2008; the date of registration of the
income from dividends he owns this earlier menttbmeinimum participation, for an
uninterrupted period of at least 2 years

The deductible costs are those paid with the aimealizing taxable incomes (costs
with the realization and commercialization of ggodssts with service delivery; with
execution of works etc.). We can use the followaxgmples: costs with packages, for the
period established by the tax-payer; some exper®esyding to law, with wok protection
and costs for preventing working accidents and gasibnal illnesses; costs representing
contributions for working insurance to eliminatefessional risks; advertising and publicity
costs in order to make the society, the productherservices popular, based on a written
contract, as well as the costs associated withmahproductions which are necessary for the
transmission of the advertising message; costthtoformation and professional training of
the employees; costs for environmental protectiow #or conservation of resources;
registration taxes, contributions paid for the caeneral and industrial registry, for syndical
and employment organizations etc.

There are also costs wich are only limited deditilike: protocol costs in a limit of
2% applied upon the difference resulted betweerdta¢ amount of taxable incomes and the

total costs for the taxable incomes, others thastoppl costs and the costs with profit

1 Tax-payers for who trough different agreementspnorandums the situation of taxation exemption Far t
profit of certain activities was foreseen are obtigco organize and lead an accounting registryrderoto
delimit the incomes and the costs.

12 This condition which foresees this minimal 2 yeamsst be understood beginning with the decisiothef
European Court of Justice in the connected caseskd@vit Interngonal BV, VITIC Amsterdam BV and
Voormeer BV vs. Bundesamt fur Finanzen — C — 28494 291/94, C — 292/94. This way in the situation
when at the registration date of the dividends tey mother company, judicial person from abroad fram
member state, if the condition of the minimum 2rgeia not fulfilled, the income from the dividendsl be
taxable. Later, in the fiscal year when the conditis fulfilled, the tax-payer will have the benefif a
recalculation of the profit taxation of the yearemhthe taxation was established — for this thepyer must
give an adjusting declaration regarding to theiptakation.
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taxatiort®; the amount of the costs with the separation ale given for the employees for
travels in Romania and abroad, in a limit of 2tbes more like the legal limit established for
public institutions; social expenses, in a limit286 applied upon the value of expenses with
the salaries of the employees, according to LawbB2003 regarding to Employment cbtle
(for example, benefits for motherhood, benefit fanerals, benefits for illnesses etc);
expenses with allowances and stores, in the liongseen by the Fiscal Code.

Non-deductible costs are those, which even if jgidhe tax-payer with the aim of
realizing its object of activity, cannot diminishet taxable incomes of the tax-payer — the
fiscal law considering them “useless” in realizthg activity which is the subject of taxation.
This way we can enumerate: interests/payment de@gments, amendments, confiscations
at delay penalties for the Romanian/foreign autles;i according to the legal foresights;
expenses done in the benefit of the sharehdftierof the associates, others than payments
for delivered goods or services at the market patdhese goods or services; personal
expenses of the tax-payer with the profit tax, yma those representing differences from
former or current years, as well as the profit saxe the income taxes paid in another
country; costs registered in the accountancy withastifying document, according to law,
through which the operation or the registratiorpisven; costs with sponsorships and/or
patronizing and expenses with private grants, altegrto law.

The tax-payers who effectuate operations of spshgwipatronizing or those who
offer private grants, diminish the tax on profitthvthat certain amount, if the total of these
expenses fits the following conditions: is on timitl of 30/00 from the turnover; does not
exceed 20% from the tax upon the profit.

The tax-payers are obliged to declare and to paytbfit taxation three times a year

until the date of 25 of the first month of the tester following the one for which the taxation

13 The calculation basis to which is applied the 2¥el represents the difference between the totanies and
the registered costs.

14 Law no. 53 from 24.01.2003 — Employment code pshigidl in the Official Monitor Oficial of Romania ne5
from 05.02.2003.

151t is considered to be expenses in the favor @firticipants the followings:

1. Costs with amortization, maintenance and rejmaratf the vehicles used by the participants inrtfavor;

2. Costs with rents and maintenance of the offgediby them;

3. Other expenses in their favor.
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was calculatelf. According to law the banking commercial socig¢fesnanian judicial
persons and the branches of the banks from Romfan&agn judicial persons pay the profit
tax annually — making in every trimester anticipaayment¥ (the anticipated payments
must be done until the date of 25 of the trimekibowing the one for which the taxation is
paid). The term of the annual payment is the sarntk thie term of the registration of
declaration of profit — date of 25 April of the ydallowing the one for which the taxation is
calculated.

The nonprofit organizations pay the tax annuallyiluBS February of the year
following the one for which the taxation is caldeld

In conclusion we can affirm that the Romanian giadi reality after 1989 has
registered different reforms also in the fiscal i@, which entail not only researches but
also the interpretation of fiscal notions. Becaokthese reasons it is also necessary to study
the knowledge regarding to the mechanisms of ptat@tion in Romania.

16 Beginning with 1 January 2013, by means of thedti€ode it is regulated the option for these tayeps to
use the system of anticipated payments of the tptafi. However, in this actual national and intéiorzal
economic context, there is needed the modificatibthe Fiscal Code in the sense of maintainingatheerior
foresights in the matter of the payment of pradit,tgiving up the idea of anticipated paymentss¢hmeasures
are needed to sustain the business environmeln¢ itinhe of economic crisis.

" Each of the anticipated payments, in the accofithe@annual profit tax represents an amount of foneth
from the total profit tax for the precedent yeatualized with the inflation index, estimated tduyat with the
elaboration of the initial budget of the year fanigh the anticipated payments are made, until tte df 25 of
the following moth of the trimester for which thayment is made. The profit tax for the precedeat yen the
basis of which the anticipated payments are detexdyiis the profit tax according to the declaratidwout the
profit of the precedent year, without taking intonsideration the anticipated payments already niadbat

year.
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